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What is 
Chapter 11?

• a court-supervised process for a 
company in distress to reorganize and 
pay its creditors over time.

What is
Chapter 11?

• a court-supervised process for a 
company in distress to reorganize and 
pay its creditors over time.



What makes a 
Chapter 11 

unique?

• The “debtor in possession” continues to 
manage its assets and operations.

• However, it must obtain court approval 
for things that are outside the ordinary 
scope of business.



How can the 
debtor 

continue to 
operate?

• The debtor may be able to obtain 
financing to carry on its business 
operations (“DIP financing”).

• The DIP lender typically has a lien on the 
debtor’s assets and must consent to 
certain things, such as using cash 
reserves.



How does the 
debtor pay its 

creditors?

• The debtor begins the process of 
collecting amounts owed to it.

• The debtor proposes a plan to reorganize 
and pay its creditors. 

• “impaired” creditors (who won’t be paid 
100% of their claims) can vote on the plan.

• If the bankruptcy court approve the plan, 
the debtor can pay its debts according to 
the “priority” of each claim.



Who gets paid 
first?

• Secured claims have priority over 
unsecured claims.

• For example, a lender will have a security 
interest in property of the debtor. The 
lender will have priority of payment over 
an unsecured creditor.



What about the 
Neiman Marcus 

case?

• In the Neiman Marcus bankruptcy, the 
plan proposes to pay secured claims 
100% of their claim. 

• Unsecured claims will be paid an 
unknown percentage depending on how 
much money is collected. 

• The Creditors’ Committee has objected 
to the debtors’ disclosure statement 
because it left the percentage to be paid 
to unsecured creditors blank.

• The debtors will have to fill in that blank.



How do you get 
paid?

• The debtor will file schedules listing the 
claims of its creditors.

• If the creditor agrees with the amount 
listed, it is not necessary to file a proof of 
claim form.

• In that case, the claim will be “allowed” 
and paid unless another party objects to 
the amount listed.

• If the amount listed is incorrect, the 
creditor must file a proof of claim form 
by the claims bar date. (July 20 by 5:00 
p.m. CT in Neiman Marcus).



Finding the 
right schedule

• Schedules for Neiman Marcus may be 
found at 
https://cases.stretto.com/NMG/court-
docket/schedule-statements/.

• Note that many consignors had contracts 
with The Neiman Marcus Group, Inc., 
which changed its name to The Neiman 
Marcus Group LLC. 



The automatic 
stay

• gives the debtor “breathing room” to 
allow it to reorganize without dealing 
with creditors’ claims.

• prohibits enforcement actions against 
the debtor.

• creditors must wait until the end of the 
bankruptcy to be paid.



Exceptions to 
the automatic 

stay

• court approval.
• certain “safe harbors” that allow a party to 

terminate its contract and liquidate (i.e., 
calculate) the amounts owed. 

• “forward contracts” (to purchase or sell 
goods in the future). Consignments qualify.

• setoff rights for “forward contract 
merchants.” But must be prepetition 
amounts owed between the same exact 
parties.

• setoff rights for other suppliers with court 
approval.



Reclaiming 
goods sold 
before the 

bankruptcy

• A supplier may also reclaim the goods it 
sold to the debtor (not consigned) that 
the debtor received while insolvent, 
within 45 days before the start of the 
bankruptcy case.

• but it has to request the return of the good 
either 45 days after receipt by debtor, or no 
later than 20 days after the bankruptcy filed.

• the seller’s right to reclaim goods may be 
subordinate to the superior rights of the 
lenders.



What rights do 
consignors 

have?

• Assuming the agreement qualifies as a 
“forward contract,” the consignor can 
choose to terminate the contract or 
leave it in place.

• The debtor will decide whether to 
“assume” the contract, so it can continue 
it after the bankruptcy, or “reject” the 
contract, to end it.

• If the debtor rejects the contract, it has 
to pay any damages owed to the 
consignor under the contract.



UCC 
Consignments

• The Uniform Commercial Code is a model 
law enacted by most states. It has a strict 
definition of consignments.

• To qualify under the UCC definition, the 
merchant (e.g., Neiman Marcus):

• deals in goods of that kind under a name other 
than the name of the person making delivery;

• is not an auctioneer; and
• is not generally known by its creditors to be 

substantially engaged in selling the goods of 
others.

• In the Neiman bankruptcy, some consignors 
have claimed they do not have UCC 
consignments because Neiman was known 
for selling the goods of others.



UCC 
Consignments, 

cont’d

• In addition, with respect to each delivery, 
the aggregate value of the goods must 
be $1,000 or more at the time of 
delivery.

• The consignor must “perfect” its interest 
by filing a UCC financing statement with 
the Texas Secretary of State in order to 
have a secured claim and obtain a 
priority interest over others who have a 
conflicting security interest in the same 
inventory (e.g., a lender).

• This needs to happen before the 
consignee receives the goods.



UCC 
Consignments, 

cont’d

• Under the UCC, the consignee is deemed 
to have the same rights and title to the 
goods as the consignor.

• That means the consignee can grant a 
lender a security interest in the goods. 

• In other bankruptcies, lenders have 
successfully asserted a priority interest 
over consigned goods and sold them.

• Therefore, it may be preferable for a 
consignor to argue the consignment does 
not fit the UCC definition.



True 
Consignments

• If a consignor fails to file its UCC 
statement, or if the contract otherwise 
fails to meet the definition of a UCC 
consignment, it still has a common-law 
interest in the consigned goods.

• The consignor still has title to the goods 
until the consignee sells the goods.



True 
Consignments, 

cont’d

• The Neiman Marcus standard 
consignment states both that it is a true 
consignment, and that it can be 
perfected under the UCC.

• A consignor with a perfected UCC 
security interest could be paid more than 
a consignor with an unsecured 
consignment interest. 



Can consignors 
continue to 

consign goods 
during the 

bankruptcy?

• Yes. A consignor that does so is entitled 
to be paid in full for the amounts owed, 
as an “allowed administrative expense” 
in the bankruptcy.



How are 
consignments 

being treated in 
the Neiman 

Marcus case?

• The final DIP order sets out procedures for 
determining whether goods are the 
property of the consignors or the debtors.

• The order defines a “Valid Consignor” as 
one that:

• filed a UCC financing statement,
• obtains a court order that the merchandise was 

a valid consignment,
• is deemed to have a valid consignment because 

no one objected to their consignment interest 
by July 30, 2020, or

• consigned and delivered merchandise after the 
bankruptcy petition was filed on May 7, 2020.



What happens 
if someone 

objects to my 
consignment?

• The bankruptcy court will hold a hearing 
on August 26, 2020 to establish 
additional procedures to determine the 
consignors’ interests.



How do I get 
my 

merchandise 
back?

• A consignor that meets the definition of 
a “Valid Consignor” may request the 
return of the consigned property, but it 
must give notice to the debtors and to 
the agents for the DIP and pre-petition 
lenders.

• A Valid Consignor must pay the up-front 
cost and expense of the return, but it 
may file a claim in the bankruptcy to 
recover that money.



What happens 
to other supply 

contracts?

• If a supplier has a non-consignment 
contract, it should not assume that it can 
terminate the contract and stop doing 
business with the debtor.

• If the contract is ongoing with obligations to 
be performed by both sides (“executory”), 
then the supplier has to keep supplying the 
goods as required by the contract until the 
debtor rejects or assumes the contract.

• But if the supplier’s practice is to use 
separate purchase orders without any 
ongoing obligation, it may be able to stop 
supplying goods.



But proceed 
with caution!

• Don’t do anything to violate the 
automatic stay.

• Otherwise, you might have to pay 
damages—including costs, attorney’s 
fees, and even punitive damages—to the 
debtor or another creditor harmed by a 
willful violation of the automatic stay.



How can I 
better protect 

myself next 
time?

• Consider filing UCC financing statements.
• Even if there are some downsides, you 

would still have a secured claim.

• Investigate the financial health of the 
company to which you are consigning.

• But keep in mind any company can be 
vulnerable to economic uncertainties.

• Consider diversifying your client base to 
spread your risk.



Domande?


